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#41
Constitutional Limits on Graduation 

and Baccalaureate Ceremonies

By Daniel J. Rose

Many public schools have long included an invocation or benediction in their graduation
ceremonies, or have held a baccalaureate service for the graduating class.  In recent years,
however, decisions by federal courts have called into question whether such practices
violate the First Amendment to the United States Constitution, particularly the
Establishment and Free Speech  Clauses.

Because the United States Suprem e Court has not had the opportunity to confront these
issues direc tly, and low er federal court decision s are not uniform, there is no clear answer to
the question o f whether such practices are perm issible under the United Sta tes Constitution. 
There are, however, some basic guidelines and rules for Maine public schools that can be
ascertained from recent cases:

C It is likely that only invocations or  benedic tions that do not invoke a de ity
may be constitutionally included in a public school graduation ceremony;

C It is likely that school-sponsored  baccalaureate services are unco nstitutional,
regardless of where they are held;

C It is likely that baccalaureate services that are not school-sponsored would be
permissible if held off school grounds; and 

C It is likely that baccalaureate services that are not school-sponsored would be
permissible if held on school grounds in accordance with a school’s
established access policy.
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This article d iscusses each of these difficult areas in an effo rt to provide guidance to pub lic
schools on the scope of their authority and obligations concerning graduations and
baccalaureate ceremonies.

Limits on Graduation Ceremo nies

The question most often asked concerning public school graduation ceremonies is whether
they may include invoca tions or benedictions.  The Court of Appeals fo r the First C ircuit,
which controls federal law in Maine, has dealt directly with this issue in Weisman v. Lee,
908 F.2d  1090 (1 st Cir. 1990).  In Weisman, the Circu it Court and the District Court held
that a prayer given by a rabbi at a Rhode Island public school graduation, invoking a deity,
violated the Establishment Clause of the United States Constitution.  Although the Weisman
decision has been appealed, it remains the law for Maine public school graduations until the
Supreme Court decides otherwise.

An analysis of the constitutional framework in which courts examine this issue, as well as
the specific reasoning of the Circuit Court and District Court opinions in Weisman follows.

Constitutional Framework

The Weisman Court looked to the Establishment Clause of the First Amendment to the
United States Constitution to determine whether the graduation ceremony at issue was
permissible.  The Establishment Clause prohibits “laws respecting the establishment of
religion.”  The United States Supreme Court has set out a three-part test to analyze the
constitutionality of a public statute, policy or action.  For action by a school district or other
state actor to be allowed under the Establishment Clause, the proposed statute, policy or
action must first, “have a secular purpose; second, its principal or primary effect must be
one that neither advances nor inhibits religion; finally [it] must not foster an excessive
government entanglement with religion.” [Lemon v. Kurtzman, 91 S. Ct. 2105, 2111
(1971)]

Whether conduct will be upheld in any given situation, however, depends very much on the
particu lar facts o f the case. [Lynch  v. Donnelly, 104 S .Ct. 1355, 1361-62  (1984 )] Thus, a
school must analyze its own particular facts to determine if a specific graduation ceremony
is likely to violate the Establishment Clause.

Weism an: Th e Law  in the First Circu it

As stated above, the holding of the Court of Appeals decision in Weisman v. Lee controls
public school graduations in Maine.  In Weisman, the Providence School Committee
permitted individual principals to include invocations and benedictions, delivered by clergy,
in schoo l graduation and p romotional cerem onies.  A  middle  school g raduate sued to
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prevent a rabbi, chosen by  the school, delivering an invocation and benediction a t a middle
school graduation.  Both the rabbi’s invocation and benediction invoked a deity.

The District Court held that the graduation ceremony violated the second prong of the
Lemon analysis because the invocation and benediction given by the rabbi created a
“symbolic union”  of the school with re ligion and re ligious  practices. [Weisman v. Lee, 728
F. Supp. At 68, 71 (D.R.I. 1990)] Indeed, the District Court concluded that the special
nature of g raduation  ceremonies underscored th e identification that Providence  Public
Schoo l students could make betw een the school and religion , and that invoking  a deity
necessarily implicated religion.  According to the District Court, such a “symbolic union”
would violate the Establishment Clause by communicating government endorsement of
either one religion over another, or the endorsement of religion in general.  The Court also
stated, however, that nothing in its decision prevented a cleric of any denomination, or
anyone else, from giving a secular “inspirational message at the opening and closing of
graduation ceremonies.” [Id. At 74]

The Court of Appeals of the First Circuit affirmed the decision of the District Court.  Judge
Bownes, who wrote a separate opinion in the case, stated that the Rhode Island graduation
ran afoul of all three prongs of the Lemon test for the following reasons:

C The primary purpose of invocations and benedictions at graduations was
religious and no t secular;

C It is “self-evident” that a prayer given by a re ligious person chosen by a  public
school communicates a message of government endorsement of religion; and 

C The graduation excessively entangled the school with religion because the
school chose the speaker and, in essence, had control over the content of the
prayer.

One judge dissented, arguing that the case was more similar to the Supreme Court decision
permitting prayer at the start o f legislative sess ions, Marsh v. C hambers, 103 S. Ct. 3330
(1983 ), than the Supreme Court decisio ns forb idding  prayer in school, Engle v . Vitale 82 S.
Ct. 1261 (19 62) (daily prayer).

The Circuit Court, howev er, specifically  rejected this logic, noting  that Marsh involved
unique circumstances that compelled the Supreme Court to conclude that the Constitution
did not forbid p rayers in state legislative sessions.  Th us, under Weisman, public school
graduations in M aine at which there  are invocations or benedictions invok ing a deity  would
violate the Establishment Clause of the United States Constitution.

The parties to the Weisman case have appealed the Court of Appeals’ decision to the
Suprem e Court.  Because the Sup reme Court will not likely hear the case u ntil after this
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year’s graduations take place, Maine public schools must abide by the Weisman decision
unless and until the S upreme Court overturns it.

Limits on Baccalaureate Services

The following questions rema in concerning baccalaureate services:

C May a public school sponsor a baccalaureate service?
C May an indepen dent group hold a baccalaureate service off school ground s?

and
C May an indepen dent group hold a baccalaureate service on schoo l grounds?

The answers to these questions involve the Establishment Clause analysis discussed above,
as well as the Free Sp eech Clause of the First Am endment.

School-Sponsored Baccalaureate Services

Given the reasoning of the Court of Appeals in Weisman, there is little reason to believe
that a court would  permit a school-sponsored  baccalaureate service  where a  deity is
invoked.  A court would likely hold that such a ceremony violates all three prongs of the
Establishm ent Clause test.  In fact, a co urt wou ld likely be  more apt to hold  a baccalau reate
service unconstitutional than a graduation ceremony.  First, the tone of the entire
baccalaureate service is often religious, as opposed to small portions of the graduation
ceremony con taining either an invo cation or benediction.  Furthermore, baccalaureate
services in Maine have historically had a religious overtone.  For these reasons, the school’s
purpose for having a baccalaureate service will appear to b e religious, and the community
and the students are likely to perceive an association between the school and religion in a
school-sponsored baccalaureate service.

This con clusion does not h inge on  where the school-sponsored baccalaureate se rvice is

held, since the community is likely  to have s imilar reactions regard less of wh ere the school-
sponsored event is held.  Thus, a school-sponsored b accalaureate service that invokes a
deity will likely violate the Establishment Clause.

Independent Baccalaureate Services on School Grounds

Given  the likelihood that sch ool-sponsored baccalaureate services a re not con stitutionally
acceptable, many schools have asked whether independent baccalaureate services can be
held on  school g rounds .  The de termination of wh ether an independ ent bacca laureate
service on school grounds is constitutionally permissible depends to a great degree on the
facts of each particular case, and involves both the Establishment and the Free Speech
Clauses.
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Establishm ent Clause  Limits

To pro tect against a  violation o f the Estab lishment Clause, a school m ust do its best to
prevent comm unicating  school support of re ligion by  completely divorcing itself from te
proposed baccalaureate se rvice.  This may be achieved by tak ing such  steps as: 

C Not lending the school name to the program;
C Not giving any assistance to the group holding the baccalaureate service;
C Not sup ervising the prepara tions; 
C Not permitting students to se t up the fac ility during  time when the school is

responsible for the students;
C Discouraging staff from participating actively in the service itself;
C Not permitting access to the facilities except in accordance w ith its standard

procedure for allowing organizations to use facilities.
C Informing staff and students that the school has no involvement in the

ceremony  and that their participation is so lely voluntary and a private ma tter.

Although  a school may still face legal challenge if a church group  uses the schoo l’s
facilities for a private baccalaureate service even when the school has no involvement in the
service, recent trends in Establishment Clause cases suggest that such use would be
permissible. [Grace  Bible F ellowship v . M.S.A.D. No. 5, No. 89-0275-B (D.Me. 1990)]

Free Speech Clause Limits

The Free Speech Clause may even require a school to allow the use of its facilities by
private religious groups for one-site independent baccalaureate services.  In essence, the
Free Speech Clause sharply restricts the right of the government to impo se limits on the use
of “public forums.” [United States v. Kolinda, 58 U.S .L.W. 5013 (19 90)] Although p ublic
school facilities are not considered traditional public forums, a school may create a
“designated” public forum by permitting indiscriminate access to its facilities by non-school
group s. [Grace  Bible F ellowship, Inc. v. M.S.A.D . No. 5 , No. 89-2075-B (D. Me. 1990)]

In Grace B ible, the District C ourt for the  District of M aine held  that M.S .A.D. No. 5 could
not constitutionally deny a church’s application to use the school’s facilities for a Christmas
dinner afte r school hours.  The Court held that if a school has created a  designa ted public
forum, it may no t exclude  groups  because  of the con tent of the g roup’s m essage, and, in
particular, it may not fo rbid religiou s groups from using the school facilities. O ther courts
have suggested the contrary, yet the Grace B ible decision controls in M aine. [Deeper L ife
Christian Fellowship v. Board of Education, 852 F.2d 676 (2 d. Cir. 198 8) (schoo l could
exclude religious g roups)]

Thus, Maine schools that have allowed most groups to meet on school grounds may find
that they can n ot constitutionally prohibit access to school facilities by religious groups. 
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The determ ination of whether a school has created a “designated” public forum, however,
depends heavily on the individual school’s access policy and practice.  Any questions on
this point should be  referred to counsel.

If a school must allow a religious group to meet on school grounds, the school may not
choose  between religious messag es in order to determ ine what type of p rograms could
occur.  Su ch an examination into the content of religious p rograms and practice would
likely viola te the Free  Speech  Clause.  Such a practice would also likely violate te
Establishment Clause by excessively entangling the school with religion.  Thus, if a school
has created a designated public forum that would permit use of its facilities by religious
groups, the school would likely have to allow a private baccalaureate service on school
ground s if requested .  Event hen, how ever, the school would still hav e to divorce itself fully
from the  service in o rder to reduce the risk  of an Es tablishment Clause violation .  This is
clearly a tricky balance.

In sum, a school that permits, but is not at all involved in, a baccalaureate service held on
school grounds may not violate the Establishment Clause.  In addition, under the Free
Speech Clause, the District Court’s decision in Grace B ible may actually require a school to
permit use of school facilities by a church group for a baccalaureate service after school
hours if a designated public forum otherwise exists.  The decision in Grace B ible has been
appealed, however, and courts have not yet resolved the potential conflict between the
Establishment Clause and the Free Speech Clause.

Independent Baccalaureate Services Off School Grounds

The balance described above is less tricky for baccalaureate services sponsored by
independent groups off school grounds.  An independent baccalaureate service sponsored
by local religious groups would not likely violate the Establishment Clause because the
school sim ply has not involvement in the matter.  Indeed , it would  be difficult fo r a court to
hold a school accountable for an event that it had no power to control.  There would be no
state actor or  action for the court to look at in its rev iew if a school were completely
divorced from an independent baccalaureate service occurring off school premises.

Thus, it is likely  that the  Establishment Clause w ould not be v iolated  in such  a situation. 
Schools should recognize, however, that a court would likely look closely at whether the

 school had any involvem ent.  As w ith the other situations d iscussed above, sch ools should
studiously avoid involvement w ith religious ceremonies, on or off school grounds.
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